INDEX. 


ACTION. 


A mere verbal promise to pay a squatter for his improvements on public land, 
not made at the request of the promisor, will not sustain an action.—Shaw 
vs. Boyd. 

Where an action is brought against several defendantsén a Justices’ Court, 
one of them without the concurrence of the balance, may prosecute an ap- 
peal.—Craig, et. al. vs. Atwcood. 

3. An action of assumpsit for rent, will not lie at Common Law, except on an 
express promise inade at the time of the demise.—Bell vs. Ellis’ Heirs. 294 

. The act of 1812, in relation to the action of ussumpsit for rent, applies only 
to the case of a demise, and where there exists an agreement creating the 
relation of landlord and tenant.—J). 7 

So, where A has the possession of land under an agreementof sale from B, 
who had no legal title to dispose of it; this action can not be maintained 
by the owners of the landto recover of A, rent for its use and occupation.—Jb. 294 


. 


83 
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294 


ADMINISTRATION, GRANT OF 
1. Under the act of 1806, regulating the grant of administration, to the next of 


kin if there be no widow; the father is entitled to the administration, m 
preference to the sisters, or brothers of the intestate.—Brown vs. Hay and 
Germany. 





AGENT. 


1. The gratuitous declarations of an agent, as to the ownership of property en- 
trusted to his charge, are not evidence : if compétent, he must be produced ° 


in person.---Standefer v. Chisholm. 








APPEAL. 
1. Where an action is brought against several detendants in a Justices’ Court, 
one of them, without the concurrence of the balance, may prosecute an 


appeal.— Craig, et. al. vs. Atwood. 


ASSIGNMENT. ; 
1. Though a debtor in failing circumstances may, by an assignment of his 


estate, in trust, and in good faith, prefer one creditor to another; yet if such 
assignment be made without the consent of his creditors, and reserves to 
the debtor a portion of his property for the support of himself; and be 
otherwise arbitrary and unjust to the creditors, generally; it will be de- 
clared fraudulent in the whole, and the favored creditor will not be allowed 
to avail himself of’ any benefit under the assignment.—Richards vs. Hazzard. 139 

2. An assignment made by an insolvent debtor of his estate, appropriating to 
himself, without the approbation of his creditors, a certain amount for his 
own support, is fraudulent and void.— Zid. 


139 


ASSISTANT COUNSEL. : , 
1. It is not error, that in the prosecution of offences, assistant counsel is assign- 


ed the state.—Shelton vs. The State. 


ASSU MPSIT. - 
1. An action of Assumpsit for rent, will not lie at Common Law, except on an 


express promise, made at the time of the demise.—Beil vs. Ellis’ leis. 

2. The act ot 1812, in relation to the action of Assumpsit for rent, applies only 
to the case of a demise, and where there exisis an agreement creating the 
relation of landlord and tenant.—/J). 

3. So, where A has the possession of land, under an agreementof sale from B, 
who had no legal title to dispose of it; this action cannot be maintained by 
the owners of the land to recover of A, rent forits use and occupation. TB. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. ‘The written acknowledgment of a husband, of a noie, executed by his wife; 
though the note may originally lave been void in itself; becomes, by such 
acknowledgment, under the statute of this state, the note of the husband ; 
and it is not necessary to set out in the declaration any consideration on 
the part of the busband, for such acknowledgment—Phillips vs. Scoggins. 

Where an endorsed note is relied on as a set of, such endorsement must be 
proved. Cass vs. Northrop. 

The statute of 1819, exempting plaintiffs, in suits on assigned paper, from 
proof of the assignmen!. unless defeudant makes affidavit that it is forged ; 
35 not _—— to cases, where an endorsed paper is produced as a set 
off.—Jd. 

4. Where a defendant produces an assigned note of the plaintiff, as a set off 

ainst the plaintiff's action, the latter may show a total or partial \ailure 
of the consideration for which the note was given, either by replicetion 
to the plea of set-off. or in answer to the general issue, and notice of set-off — 
Hudson vs. Tindail, ex’r. 

5. A paper, promising to pay a certain sum of money for staves, (subject toa 
deduction for any nuinber not procured.) at two dollars a thousand— 
held not subject to the same rules of decision which regulate promissory 
notes ; so as to authorise the Court to give judgment on it without the in- 
terveution of a jury.—Martin & Hiil vs. Woodall. 

6. An effort on the part of the endorsee of a note, to find the maker in order to 
make a demand of payment, need not be by a personal application at his 
last place of residence ; if it is notorious that such Jast place of residence 
has been abandoned.—Goading vs. Britain. 

- Under our statute, notes made payable in “‘notes,” are negotiable as though 
made payable in money.—Jbid. 

. In an action on a note, payable to a party eo nomine, the capacity of the lat- 
ter to contract and sue !s prima facie admitted under the plea of the gene- 
ral issue.—Herbert & Kyle vs. Nashville Bani:. 

9. Where a note, executed by a purty, and payable in cash notes, is taken up 
by the substitution of notes on other persons, which are endorsed; the firsi 
contract remains uncancelled, unless an express agreement exists to sub 
stitute the liability of the endorsement.—C rociett vs. Trotter, et. al. 

10. The fact of lines being drawn through the face of » bond, or note, is to be 
regarded as presumptive evidence of its. being sutisfed or cance!led — 
Pitcher S& Remsen vs. Patrick’s adm’ rs. 

11. But such fact is proper for the determination of a jury, before wliom, either 
party can legally explain the circumstances under which the marks 
were made.— J. 


y 


be J 


CANCELLING. 
1. Vide “ Billsof Exchange and Promissory Notes—JV, 11. 


CERTIORARI. 

1. Where the Judge, to whom a petition for a certiorari is presented, deems 
the facts sufficient to authorise the issuance thereof; the Courts will not af 
terwards entertain motions to dismiss on the ground that the facts set forth 
in the petition are insufficient —Casey vs. Briart. 


CHANCERY. — 
1. Where a party neglects in a suit at law, to take advantage of an entire failure 
of consideration, then within his knowledge, he will not aflerwards be per- 

mitted to appeal to equity fur relief.—Isbeli v. Morris, et. al. 

2. Itis competent for Courts of Chancery to relieve a purchaser of real estate 
from payment of the purchase money, where the vendor cannot effect a 
title. —Smith vs. Pettus, et. al. 

3. The inability of a vendor, throngh insolvency, to make titles to real estate 
sold by him, is a suffieient ground for the interposition of equity to prevent 
such vendor from enforcing the payment of the purchase money, nti! 

such disability is removed.--Jd. 
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CHANCERY. 


4. And where a note has been given by the vendee for the purchase money, 





equity will interpose against its recovery, even in the hands of an assignee 
if the equitable defence would have availed against the payee.—Id. 





5. Where a defendant’s remedy is adequate at law, but at the time of trial such 
remedy 1s not unders ood nor ascertained ; the jurisdiction of equily is 
maintaimable —Bynnum & Sins vs. Sledg 

6. In chancery, ail parities whose rights can be affected by a decree, must be 
male parties to the suit, before that decree can be pronounced: but a sheriff, 
hay mere t of monies, in litigation, is not such a party as to 
aut lismissa! i bill, because he is not joined —Smith, ct. al. vs. 





Rogers & Sons. 
7. An auswer m chancery, responding to tie allegations of a bill, and expressly 








denying thei. will prevail, unless the bill he sustained by the testimony of 
two witnesses—or of e witness, and strong concur ne circumstances, 
And proof of a friud between two parties, in a separate and distinet trans- 
action from the one in suit; wil! not be such conclusive circumstance as 
will sustain the allegat: denied.—Jb. 


CHARGE OF COURTS. 

1. Itis inthe power of a party applying for the charge of a Court, to have it 
specific ally — dto every point arising on the evidence; and where the 
el , di h general manner, as that when given it may not be 

as explie { as the testimony would au t thoris »; itisnota vround of reversal, 

thatthe charge was too gener: l. funt & Norris vs. Toulmin. 
1. Held not error, that a counsel, with the sana of the Court, had a jury recall- 
ed, and an erroneous charge of such Court, in favor of such counsel, re- 





uF 


tracted.—Smith vs. Maxicell. 


CONSIDERATION. 
1. Aconsideration wholly past and executed will not sastain a promise, unless 
the consideration aruse at tbe instance of the party promising.—Shaw vs. 
Boyd. 

A. gave his note for the rent of a ferry, ling eighty acres of land: 
the County ft rifs > toanother. in asuitbronght 
to recover the amount of the note—Held—That A. could show the fi tilure 
of consideration, which arose from being deprived of the ferry.—£vans vs. 
Murphy. 

3. The terms good consideration. in the 3d section of our statute of frauds, 
iny estate, &e., which 
vfully conveyed, &c.,” 
le consideration. —Killough vs. Steele. 











where it is said that “this act shall not extend 
shall be upon good consideration, and bona fide 
must be consirued to mean value 








1. The rate of interest stipulated to he paid on a contract, in the absence of 
Written or statutory law, may be fixed by a jury, according to the custom 
of the place, where the contract is made.—-Tate vs Innerarity. 

Wherever a defendant can maintain a cross action for damages, on account 
of a defect in person al property purchased by him. or fer a non-compli- 
ance hy the plaintiff with his part of the contract; the former may in de- 
fence to an action "pon his note made in consequence of such purchase or 
contract. claim a deduction, correspo ling with the injury he has sustain- 

ed—Peden vs. Moore. 

3. Semble, that where rea! estate 
laid down is different—-And a 
mains unrescinded, cannot b 
covery of the purchase m Id. 

A party, undertaking to perform a piece of work for another, will be requir- 
ed to complete it ac 1¢ to the contract: but where the work fails after 
its completion, by any means not within the control of the contracting 
sarty, this will not har a recovery for the priee contracte d to be paid.— 
Hunt & Norris vs. Toulmin. 


sub; set of the contract, the rule above 
defect in title, while the contract re- 
rhe asa defence to an action for the re- 
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CONTRACT. , 

5. A. having shipped goods from New York tor Mobile, which became damaged 
on the passage, proceeded to call the Port wardens to view the goods, with 
‘the purpose ef charging the ship owners. B, the agent of the ship owners 
promised A that if he would desist, and proceed to sell his goods at aue- 
tion, he, B, would pay the amount of the loss. In action to recover the 
amount of the loss from B, held, That the promise was not within the 
statuie of frauds, but that B was hable.— Travis vs. Allen. 

5. A gave his note for the rent of a ferry, including eighty acres of land: the 
County Court afterwards granted the ferry to another. Ina suit brought 
to recover the amount of the note—Held—That A. could show the failure 
of consideration, which arose from being deprived of the ferry. — Evans vs. 


Murphy, et. al. 
CORPORATION. 


1. Where the Mayor and Aldermen of a corporation, appropriated a certain 
amount to the holders of real estate, as damages, for injury done to such 
estate, in widening a street, held, First, That the consent of the holders of 
the real estate'to receive the amount appropriated, vested sufficient conside- 
ration, to support au action for the recovery of the imount. Second, That 
the resolution of the corporation was an admission of the right of the par- 
ties in the land appropriated.— Mayor and Ald. Mobile vs. Richardson, et al. 


COSTS. 


1. Incases where a party undertakes the prosecution ef a penal action, and 
sues in the name of himself, and of the state; it is competent for the Court 
to render. judgment for all costs, against the informer, if he fails to main- 
tain the action.—Cascy vs. Briant. 


CREEK INDIANSe--See ** Indian Lands’*«-1, 2, 3. 


- DAMAGES--Vide Title ** Sherifi.*’-=6. 
DEED. 2 


1. Where a party, to whom a deed has been executed, resides without the state, 
such circumstance will be sufficient, under the statute, to authorise a copy 


of the deed duly authenticated, to be received in evidence.-—Scott vs. Rivers. 


2. To render a deed valid and operative, there must be a delivery of it, either 
to the donee, or to some one for his use; or into the proper recording of- 
fice.-—-Frisbic, et uz. vs. McCarty. ; 

3. It is a rule, applying to conveyances, both of reaiand personal property, that 
where a legal and equitable title are united, the latter is merged in the for- 
mer.-~Standefer vs. Chishalin. 

4. So, a cestui que trust, for whose security a trust deed has been executed, may 
take an absolute bona fide conveyance of the trust estate, and the latter 
becomes merged in the former.—Z/d. 


DEED OF TRUST. 
1. A deed of trust of personal estate, regularly executed and recorded, for the 


benefit of a creditor, will not be deemed invalid, merely for the want of 
the signature of the 'Trustee.--Dewoody vs. Hubbard. 

2. A cestus que trust, for; whose security a trust deed has been executed, may 
take an absolute bona fide conveyance of the trust ¢state, and the latter be - 
comes merged in the former.---Standefer v. Chisholm. 

3. A. having taken writs of error on sundry suits against him, B, C, D and E, be- 
came his sureties in the Bond. A. then executed a deed of trust to B, C 
and D, of certain slaves, conditioned for “the payment of the judgments, 
in the event of their affirmance.” Held, that such deed was not made alone 
for the indemnity of the three sureties named in it, so as to authorise them 
to ———— the entire amount of property included therein to their sepa- 


rate habilities. but that it went generally to the payment of the judgments. 
Bell v. Lamkin. 
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{NDEX. 
DISCONTINUANCE. 

1. Where a party has been recognised to appear at a particular term to answet 
fora breach of the peace and the State takes no steps towards a forfei- 
ture of the recognizance, (no indictment or presentment being preferred, or 
continuance had,) such failure operates as a discontinuance, and dischar- 
ges the accused.--Goodwin v. The Governor. 


ERROR, AND WRIT OF 

1. On overruling a motion, to enter up a judgment, nunc pro tunc, whereby costs 
are rendered against a party, a writ of error will lie.—Wilkerson v. Goldth- 
waite. ' 

2. On the determination of a motion quashing an execution, a writ of error will 
lie -- Tombeckbee Bank v. Strong’s ex’ rs. 

3. A judgment by default, before filing a declaration, is error-- Masterton v. Beas- 
ley. 

4. In order to bring a cause into the appellate Court by error, all the parties must 
join in the writ—and it is competent for one to use the name of his co-defend- 
ant, without his consent.---Jameson v. Colburn. 


EVIDENCE. 

1. The nominal plaintiff in a suit, (brought in the name of such plaintiff for the 
use of another,) can not be rejected as a witness for the defendant, where it 
appears that he was evidently consenting to be made a witness.-—Prewett; 
use, &c.v. Marsh. 

2. Where a party, to whom a deed has been executed, resides without the'state, 
such circumstance will be sufficient, under the statute, to authorise a copy 
of the deed, duly authenticated, to be received in evidence.--Scott v. Rivers. 

3. The certificate of a Judge to the ¢xemplification of the record of another state, 
“that the attestation of the Clerk of the Court, is in proper form,” is suffici- 
ent to authorise the admission of such exemplification in evidence.—Brown 
v. Adair. 

4. The act of Congress of 1790, does not reqnire the presiding Judge or Justice, 
to certify thatthe clerk, is clerk, at the time he attests the exemplification--Ib. 

5. The exemplification of a record, certified by the clerk of the court, under his 
private seal, there being no official seal, will be good and receivable in evi- 
dence as though a seal of office were annexed.--- Torbert v. Wilson. 

6. Under an indictment charging an assault on the 10th, evidence is admissible 
of assaults on the 3d and 4th of the same month.-—-Shelton v. The State. 

7- The declarations ofa party can not be given in evidence at hisown instance, 
unless they form a part of the res gestar.--- Kennedy v. Meador. 

2- It appearing. that improper testimony is admi'ted by a Court to go toa jury, 
the appellate Court will not presume the proof of circumstances, (not ap- 
pearing inthe bill of exceptions) which would render such testimony legal. 

Smith v. Manrell. 

9. Where one in a suit at law, offersin evidence, as a whole, the record and pro- 
ceedings of a chancery cause, between the same parties to the suit.—con- 
sisting in part of his own answer, and the depositions of witnesses, such re- 
cord is not admissible as testimony --Moore v. Leftwich. 

10. Whether the statute book ofa sister state, published under the proper authori- 
ties can be read in evidence in the Courts of this State—Quarc.-Herbert & 
Kyle v. Nashville Bank. 
11. But ifthe only testimony of an authority for the publication of such statute 
book, is the declarations of witnesses, ore tenus, the book is inadmissible-Jb. 
12. An answer in chancery, responding to the allegations of a bill, and expressly 
denying them, will prevail, unless the bill be sustained by the testimony of 
two witnesses—or of one witness, and strong concurring circumstances.—- 
Smith, et al. v. Rogers & Sons. 
13. Where the interest ofa defendant in execution is perfectly balanced between 
the claimant and plaintiff, he is a competent witness for either party, and must 
be produced; and evidence of his declarations, is not admissible- Standefer v. 
Chisholm. 
41. The gratuitous declarations of an agent,asto the ownership of property entrust- 


187 
247 


253 


"7 


19 


49 
49 


200 
208 
220 


221 


254 


286 


317 


449 


ed tohis charge, are not evidence: ifeompetent, he must be produced in person--w 449 



































































496 


INDEX. 


* EXCEPTIONS. 


- 1. Ifan exception is taken to the refusal of a Court to instruct the jury, the bill 


of exceptions must embrace so much of the evidence as to shew that the in- 
structions asked ior, arose out oftie cause: but ifthe instructions actually 
given by the Court are excepted to, as mistaking the law, then no part of the 
testimony need be stated. -Pedea v. Moore. 


EXECUTION. 


1. Motions in Court focredit an execution, or enter satisfaetion on judgments; 


iM) 


3. 


5. 


must be preceeded by notice to the opposite party. — Baylor vs. Me Gregor 


& Darling. . : 


On the determination of a motion quashing an execution, a writ of error 


wili lie.—- Tombeckbee Ban: vs. Streng’s ez’rs. 


Where the interest of a defendant in execution is perfectly balanced be- 


tween the claimant and plaintii?, he isa competent witness for either party, 
and must be produced ; and evidence of ‘is declarations, is not admissi- 
ble.—Standefer vs. Chisholm. 


In a proceeding against a sheriff and his sareties, for failure to psy over mo- 


ney colle¢ted on an execution, itis necessary to prove who the sureties 
are.—Barton, et al vs. The Banil:, &§c 


In atrial of the right of property between aclaimant and a plaintiff in execu- 


tion, itdoes not devolve upon the latter to produce the judgment on which 
the execution issued—and the preduction of the erecuiion is sufficient 
between the parties contesting.—Carlton, ef al. vs. King. 


FRAUD. 


1. An issue in fact. involving a question of fraud, is proper to be determined by 


a jury; but where an issue in law arises, as where the validity of « deeu 
or contract is drawn in question, itis the province of the Court to pronounce 
a decision, if fraud is apparent on the face of the deed er contract, or fol- 


lows from the facts of the case presented.—Richkards vs. lazzard. 


. * «+ . - Ps tate 
2. Though a debtor in failing circumstances may by an assignment o! his estate 


3. An assignment made by an insolvent debtor of his estate. appropriat 


in trust, and in good faith, prefer one creditor to another; yet if such as 
signment be made without the consent of his creditors, and reserves to the 
debtor a portion of his property for the support of Limself; and be other- 
wise arbitrary and unjust to the creditors generally; it will be declared 
fraudulent in the whole, and the favored crediior will net be allowed to 
avail himself of any benefit under the assigument.---/. 

ing to 
himself, without the approbation of his creditors, a certain amount for his 
own support, is fraudulent and void.---J) 


4. A bill of sale of personal property, with condition of defeasance or me rignuge 


founded on a valuable consideration, and bona fide, is not fraudulent, per se, 
under our statute of frauds, as to creditors not having actual notice of us 
existence, where the possession remains with the granter, for more than 
twelve months from its date.—-Aullough vs. Steele. 


FREEHOLDER. 


1. Where anaction is brought against a defendant in one county, while he isa 


resident freeholder of another, he must take advantuge of such matter of 
defence in the action--and if the case proceeds to judgment, he will be 
foreclosed as to any future defence on that ground.-~Jorbest vs. Bilson. 


GARNISHEE. 


4. Where a garnishee is summoned purszant to Jaw, to appear and answeras 


to his indebtedness-to anvtier, and it appears from the authority indorsed 
on the process that the summons was served by a depuiv specially au- 
thorised by the sheriff to make that service; the counsel for the debior 
—noi being counsel for the garnishee—cannot have the summons dis- 
missed, on the ground ihat the authority to the deputy to serve it was in 
fact given not by the sheriff, but by a deputy; this not appearing on the 
face of the papers—and the gurnishee not having appeared or pleaded.-- 
Walker vs. Pastor. 
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INDEX. 


GIFT. 


1. Itis essential to the validity of a parol gift, of personal property, that posses- 
sion should accompany the gift.---Frisbie, et ux, v- McCarty. 


a WILLE BANK. 


Du ofince cua edi the dadian teri mV. 


Tae Actof i825 declaring a forfeiture of the charter of the Huntsville Bank 
ic for its notes. did not take from the 


‘ 





to ensue froin a failure t 1 





Bank the rigut tusue tits ihc pacais c ae ‘ity Huntsville Bank v,McGehee's ex. 206 


f Alabama has the undoubted constitutional right to extend its civil 


and esmninal juris » overany tractof Indian bor gogge within her limits, 
i 1--Caldicell v The State. 








where the Ladiin t lok extinguish ee , 

2. The stat of BIZ, ¢ yu ion of the State of Alabama over 
the ¢ vii i tion of se Constitution of this State, or 
of thre United Siates; nor of any act of Congress pas sed in —— 
Wii the fitter; or of any treaty inade in pursuance thereof --- Jb. 


tich the Lidian title has not 





been extinguisied. but over which territory the jurisdiction of the State 
Courts hus be«n extel , Is property cog izuble in the Courts of this State, 


ssuch lands, held legal.--dd. 


aid the cuuvicilun of oue iors fedony O12 


INDICTMENT. 


1. Under an indictment chareine an asenanitonthe 10th. evidence is admissible 


of assaults on the 3 if ith of the same month.---Shelton v. The State. 

The time of connnitting an offener. (except where the time enters into the na- 
tere of that offence wh lon any day previous to the finding of the 
bill, during the pe:iod within which it ay be prosecuted.--/d. 


Tac rate of interest, stinnlated tobe pa 1d on nacontr net, in the abs ence of writ- 
ten or sivutory law. mav be fixed by: a jury, ac -ording to the custom of the 


place waere the contra tismade.—TZute v. Jaucrarity. 


Sad ® Lb ener ad 


a7 .\8 ‘hast ae 





1. Coaris of lav, in the exercise of legitimate and incidental powers, have au- 
tarty toauthoriset t-of, ofone jndement, avainst tnother, existing be- 
tween the same_parties. in the same Court.---Scatt v. Rivers 

2. Motions in Court to credit an exeention, or enter satisfaction on judgments; 
must be preeeeded by notice to the opposite | arty.— Bay lor vs. McGregor 


j 


& Darline. 





3. If ia edtering a judgment, the clerk omits to msert the amount recovered, the 
judgment miy be afterwards amend d, and the amount inserted nunc pro 
‘tune Vil’ rsoi Vv. Goldtia are. 

4. On ov ia motioa, to enter such judgment, whereby costs are rendered 
aoanst a party. a writ of error will hie.---Jb. 

db. Wuere th Clerk, in entering a judement, makes the entry in short. referring 
to another judgment, the entry of which as fuil. and in proper form, auch 
jodz ymiznt will not be deem i perfect. so as to authorise issuance of execue 
tion thereon --Tumbeckbee Bank vs. Strong's ¢2’rs. 

6. Each judgment ents: ea during aterm must be of itself, full and.in proper form, 
and the imperfections of one cannot be corrected by reference to another---ib. 


7. In atrial of the right of property between aclaim nt and a plaintiff in execn- 
tina. itdses not devolve upon the latter to prod ice the judgment on which 
the execution issned-—and the produetion of the execuiion is sufficient 
between the pasties contesting.—Curlton, ct al. vs. King. 


JURISDICTION OF TIC STATE.cSceo Indian Lands?sel, 2, de 


JURY. 


1. Although in cases umler twenty dollars, the courts are privileged to decide, 
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without a jury, yet a cause will not be reversed, merely because the Court 
(without objection from the parties) left it to be determined by a jury. —Ca 
sey v. Briant. 

2. Held, not error, that a counsel, with the assent of the Court, had a jury re- 
called, and an erroneous charge of such Court, in favor of sucn counsel, re- 
tracted.-"-Smith v. Maxicell. 


JUSTICE OF THE PEACE. 
1. A justice of the Peace who receives money in his cfficial capacity, can not 
lawfully retain it, in satisiaction ofa debt due him individually.- -Prewett, 
use, &c. v. Marsh 


LIENS. 
1. The purchaser of real estate, has the right to discharge liens, and remove dis- 
abilities upon such estate, in order to obtain and perfect a title to himself. —- 
Smith v. Pettus, et al. 


LIMITATIONS, STATUTE OF 

1. The statutute of limitation, generally, does not operate on a contract, until the 
warty is within the jurisdiction of the State, where sued.-- Towns, ex’r. vs. 

well, adm'r. 

2. Areplication to a plea of the statute of limitations, that the maker of a note, at 

time of its execution, resided in the State of North-Carolina; and had not 
resided in Alabama, six years before the issuance'of the writ, held good, on de- 
murrer.---ib. 

3. Semble—t would not be so, if the statute had perfected a bar before the parties 
removed from the jurisdiction where the contract was entered into.---tb. 

4. In a replication toa plea of the statute of limitation, of a fermer suit, the plain- 
tiff must set out the particulars of such suit, so as to apprise the defendant 
of what he will have to answer.-—- Torbert v. Wilson. 

5. It is no answer to the plea of the statute of limitation, that an action had been 
commenced in another county against the defendant, which action has not 
been disposed of: andin order to render such fact available against the 
plea of the statute, it must appear thatthe former action had beeu disposed 
of, before the last action was instituted.—zb. 


MALICIOUS PROSECUTION. ; 
1. 1n an action for malicious prosecution, the felony charged in the affidavit must 
be substantially averred in the declaration; but it is not essential to recite 
the whole aflidavit.—Hughes v. Ross. 


MONEY COLLECTED, OFFICIALLY. eee pat 
1. Ajustice of the peace, who receives moncy in his official capacity, can not 
lawfully retain it, in satisfaction of a debt due him individually.—Prewett, 


use, vs. Marsh. 
Vide also, title “SHERIFF.” 
MORTGAGE--Vide ‘ Fraud’’==4. 
NOTES+-Vide ‘¢ Bills of Exchange aud Promissory Notes.”%n=. 


PENAL ACTIONS. : : 

1. In cases where a party undertakes the prosecution of a penal action, and 
sues in. the name of himself, and of the state; it is competent for the Court 
to render judgment for all costs, against the informer, if he fails to main- 
tain the action.—Casey vs. Briant. 


ian wy ¥ —~ toa plea of the statute of limitations, that the maker of a note, at 


the time of its execution, resided in the State of North-Carolina; and had not re- 
el ta “Alahoma, siz years before the issuance of the urit, beld good, on dé 
murrer.— Towns, ¢2’r, ve. Bardwell, adm’r. 
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PLEADING. 


2. Semble—lt would not be 80, if the statute had perfected a bar before the parties 
removed from the jurisdiction where the contract was entered into.— Towns 
exrvs. Bard:cell, adm. 3% 

. Ta a repiicaion to a plea of the statute of limitation of a former suit, the plain- 

Tut must set out the particulars of such suit, suv as to apprise the defendant 
of whathe will bave to answer-—Vorbert vs. Wilson. 200 
4. Itis no answer to the piea of the statute of limitation, that an action had been 
commenced in anouler county against the defendant, which action has not 
beea disposed of ; and in order to render such fact available against the 
plea of the statute, it must appear thatthe former action had been disposed 
of, before the last was instituted. —J0. 200 
5. Where ‘a defendant produces an assigned note of the plaintiff, as a set off 
against the plaintiif’s action, the latter may show a total or partial failure 
of the consideration for which the note was given, either by replication 
to the plea of sct-ojf. or in auswer to the general issue, and notice of set-off.— 
Hudson vs. Tindall, ex’r. 237 
In an action ou a paper, payable for staves, &e. it is essential to aver in the 
declaration, the numbey of staves actually procured—Martin & Hill v. Woodall. 244 
- A judgment by default, before filing a declaration, 13 error—Masterton v Beasley. 247 
» Under an averment in a declaration, “ that the instrument was duly present- 
ed to the maker thereof.” the plaintiff may shew in evidence, that the party 
was diligently sought and could not be found; and it is not essential to 
aver the latter facts specially.— Taylor v. Branch. 249 
9. In au action for malicious prosecution, the felony charged in the affidavit must 
be substantially averred in the declaration; but it is not essential to reciie 

the whole atiidavit.—Hughes vy. Ross. 253 
10. Where a party, after being overruled on a demurrer, pleads over, he can 
not, ifthe declaration setsforth a cause of action, afterwards allege error in 

the judgment on such demurrer --Herbert & Kyle v. Nashville Bank. 286 
11. In an action on a note, payable to 2 party eo nomine, the capacity of the lat- 
ter to contract and sue is prima facie admitted under the plea of the gene- 

ral issue.—Herbert & Kyle vs. Nashville Bank. 286 


o) 


owt oO 


PRACTICE. 


1, Courts of law, in the exercise of legitimate and incidenta] powers. have aus 
thority to authorise the set-off, of one judgment agaiust another, existing 
betweenthe same parties, in the same court.---Scott v. Rivers. 24 

2. And such order is not subject to revision in error.—Jb. 24 

- Motions in Court to credit an execution, or enter satisfaction on judgments, 

must be preceded by notice to the opposite party.—Baylor v. McGregor & 
Darling. 158 


Gs 


4. If in eutering a judgment, the clerk omitsto insert the amount recovered, the 
judgment may be afterwards amended, and the amount inserted nunc pro 
tunc.--Wilkerson v. Golidthwaite. 159 

5. On overruling a motion to euter such judgment, whereby costs are rend red 
against a party a writ of error will lie--td. 159 


for] 


. It is in the power of a party applying for the chargé of a Court, tohave it spe- 
cifically applied te eve:y point arising oh the evidence; and where the 
charge is asked in such general manner. as that when given it may not be 
as explicit as the testimony would authorise : it isnot aground of reversal, 
that the chargé was too general.—Hunt & Nerris vs. Toulmin. ° 178 

, Where the clerk in entering a judgment, makes the entry in short, refering to 
another judgment, the entry of which is full and in proper form, such 
judgment will not be deemed perfect. so ns tu authorise issuance of execur 


| 


tion thereon.-~ Tombeckbee Bank v. Strong’s ex'rs. . : 187 
8. On the determination of a motion quashing an execution, a writ of error will 

lie ib. * a 
9. Scire Fascias to the representatives of an estate, to make them parties to a suit 


must be directed to them, as such.—Heirs of Caller vs. Malone. et al. 305 


10. The Supreme ( ourt wili not entertain anezparte motion to make individuals 
parties to a suit, on the return ofa general scire facias only served on 
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them, without evidence of iicit representative character.—Jb. 305 
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PUBLIC LANDS. | ae ; 
1. A mere verbal promise to pay a squatter for his improvements on public land, 
not made at the request of the promisor, will not sustain an action.—Shaw 


*- vs. Boyd. 


REAL ESTATE--Vide ** Veador and Veadec.” 
RECOGNIZANCE. 


1. A tecognizanice to appear at a term of the Court, and answer foran alleged 
offence; must set out specific:l'y the kind of offence charged to lave 
been committed.— Goodwin v. The Gorernor. 

2 Where & party hasbeen recognised to appear at a particular term to answer 
fora breach of the peace, and the State takes no steps towards u forfei- 
ture of the recogaizaice. (no indictment or presentment being preferred, or 
continuance had.) such tailure opeiatesas a discoutinuance, and dischar- 
ges the accused.--Goodwin v. The Governor. 


RECORD. 
* J. The certificate of a Judge to the exemplifi-ationof the record of another siate 
t ' , 
“that the attestation of the Clerk of the Court, is iu proper form,’ 4s suttici- 
ent t» authorise the admission of such exemplification in evidence.-~Bicur 
v. Adair. 
~,r . , . . . 
2. The act of Congress of 1790, does not require the presiding Judge or Justice, 
1 I g 
to certify that the clerk, is clerk, at the time he atte-ts the exemplification--Jb. 
, i 
3. The exempiification of a xecord, certified by the clerk of the court, under his 
private seal, there being no oificial seal, will be good andteceivablein evi- 
dence as though a seal of oilice were annexed.-~- Tuibert t. Wilson. 





NT. 

1. An action of Assumpsit for rent, will not lie at Common Liw, except on an 
express promise, made at the tine of the deinise.—Beil vs. Lilis’ Heirs. 

2. The act ot 1812, in relation to the action of Assumps.t fer rent, appiies erly 
to the case of a demise, wnd Where there exists ea agreement creating ihe 
relation of landlord and tenant.—/b. i 

3. So, where A has the posgession of lind, und» ran agreeier 
who had no legal title to dispose uf it; this ac ion cannot be maintained by 
the owners of the land to recover of A, reut fur its use and occupation. —Jb. 


oy ane 
tof sale from B, 


SCIRE FACIAS. ° 
J. Scire facias to the representatives of an estate. to make them parties toa suit, 
must be directed to them as such.---Heirs of Caller v. Malone. et al. 
2. The Supreme Court will not entertain en erparte motion to make individna’s 
4 parties toa suit, on the return ofa genera! scire facias. only served ou them, 
* without evidence.of their representative character.—-i, 


SET-OFF. 
1. An off-set, against a plaintiffs’ demand, in an action hy him, to he availuble, 
~ and to authorise a balanre im favor of the defer dnt, must appear to be of 
matters. mutually sub-istiig between theeparties-- -Seatt v. hicers. 

2. Courts of Jaw, in the exercise of legitimate and incidental powers, have cue 
thority to authorise the set-off, of ene judyment, against another, cxisuiig be- 
tween the same parties in: the same Court.—Seti v.. hives. 

3. And such order is net subject to revision in eiror.— Hd. 

4. Where an endorsed note isrelicd on as a set off, such endorsement mest be 
proved. Cass vs. Northrop. 

6. The statute of 1819, exempting plaintiffs, in suits on ass'gned paper, from 

roof of the assignmen!.uniess defendaut makes affidavit that it 1s forged 5 


e 


3s not applicable to cases, where an endorsed paper is picduced as a sect 


6. Where a defendant produces an assigned note of the plaintiff, as a set-off a- 
inst the plaintifi’s action, the laiter may show a tefal or partial failure of 
the consideration for which the note was given, either by a replication to 
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the plea of set-off, or in ahswer to the general issue, and notice of set-off..~Hud- 
son v- Tindall, ex’r. 


SHERIFF. 
1. itis not competent for a court of law, on motion, to order the sheriff to retain 
out of mon -y colle«ted for a plaintiff, the charges of an attorney for commis- 
sion, or compensation fur extra services—not being costs or taxed fees.--Long 
v. Lewis. 229 
» In a proceeding against a sheriff and his sureties, for failure to pay over mo- 
ney collected on an execution, itis necessary to prove who the sureties 
ar2.—Barton, etal vs. The Banl:, &c. 471 
3. In a proceeding against a sheriff and his sureties, under the act of 1825, for 
failing to pay over money, it ix requisite to allege in the notice. by special 
averment, that the money had been demanded, and by whom that demand 


i) 


was maie.---Barton, et al. v. Pecks. 486 
4. Buta verdict will cure the defect, if the record shews prouf of the fact.--Ib. 46 
5. Such proceedings are not lim'ted to the period daring which a sheriff holds 

his office, but may be instituted after that period has elapsed. --Jb. 486 


6. Damages at the rate of five percent. per month, in such cases, are allowed, 
fiom the time the demand is proved to have been made, until its cullection-ib. 486 


TRUST. 
1. Waere A paid to Ba sum of money,t» be vested in personal property for the 
use of B’s child,and B instead of purchasing property. set apart a portion of 
his own, withthe consent and approbation of A; B considered asthe trustee 
of his chiid, and the possession deemed good. so as to vest in the child a ti- 
tle against either A or B’s subsequent acis.—Hardwick v. Robinson, et ux. 99 


. 


VENDOR AND VENDEE. 
1. [tis competent for Courts of Chancery to relieve a purchaser of real estate 


from payment of the purchase money, where the vendor cunnot effect a 
title. —Smith vs. Pettus, et. a!. 107 
2. The inabili y of a vendor, through insolvency, to make titles to real estate 
sold by him, is a sufficient grouud for the interposition of equity to prevent 
such vendor from enforcing the payment of the purchase money, until 
such disability is removed.—Id. 107 
3. And where a note has been given by the vendee for the purchase money, 
equity will interpose azainst its recovery, even in the hands of an assignee 
if the equitable defence would have availed against the payee.—Id. 107 
The purchaser of real estate, has the right ty discharge liens. and remove dis- 
abilities upon such estate, in order to obtain and perfecta tile to himself--ib. 107 
5. Tae vendee of personal property will not be permi ted to defend against 
the consideration of ihe purchase money, by a mere allegation, that he has 
been deprived of the property by another, whose title is not shewn to have 
been superior to his own—and which title he would not defend, because 
the venuor’s ageut refused to execute a bond of indewnity-Cargill vy. Walker 223 


=~ 


WILL. 


1. A wil! of personal estate, is not necessarily void, for want of subscribing wit- 

nesses.---Mc Grews v. McGrews. 30 
2. The Orohans’ Covrt has peculiar and ofiginal jurisdiction over the subject of 

the probate of wills, and i's decree in-relation to the establishment of a will 

must be taken as properly entered, upon legal testimony, unless the contra- 

ry appears.-—i. 30 
3. A, by his last will and testament, bequeathed two quarter sections of land to 

his danghter B. The land had been purchased of the United States, and 

but one-third of the purchase money paid. Held, that A’s executor was 

bound to pay out the balance cue to the United States, and perfect B’s ti- 

tle ; on it appearing that her share, then, would only equal the legacies giv- 

en off by the said will to A’s other children.--Green, et ux Moore, ex’r. 212 














